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Federal Election Law Webinar 
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SPEAKER TRANSCRIPTION 

Kyle Gilster Thank you all for joining us for today’s webinar.  I am Kyle Gilster, a 
partner in Husch Blackwell’s Washington D.C. office, focusing my 
practice on governmental affairs, ethics, government contracts, and 
election law. 

Compliance of federal election laws for corporations and connected 
committees is receiving increased attention this election year.  Today, 
we will be taking a few minutes to discuss federal campaign rules and 
regulations.  Before we begin, I would like to cover a few housekeeping 
items.  At the bottom of your audience console are multiple application 
icons for your use during the program.  If you have any technical 
difficulty, please click on the “Help” icon.  It has a question mark and 
covers common technical issues.  If you have any questions during the 
webcast, please use the “Q&A” icon to submit your question.  We will try 
to answer questions during the webcast today, but if a fuller answer is 
needed or we run out of time, questions will be answered later via 
e-mail.  A couple of today’s slide deck and additional materials are 
available in the “Resource List” icon that looks like a green folder at the 
bottom of your screen.  This program is currently approved for Illinois, 
Iowa, Missouri, the great state of Nebraska – my home, Tennessee, and 
Texas – continuing legal education credit.  Colorado credit is also 
pending.  A recording of the webcast will be available tomorrow for 
watching and sharing.  Once available, a link to the recording will be 
emailed to you along with a certificate of attendance. 

Joining me today is Charles Fleischmann.  Charles is a native of 
Chattanooga, Tennessee and a graduate of the Alabama School of 
Law.  Charles focuses his practice around public policy matters, 
monitoring congressional legislation, and reporting on notable changes 
that may impact our clients. 

Today, we are doing this CLE from our office here in Washington D.C.  
The title of our presentation is “Ensuring You and Your PAC Are In 
Compliance With Federal Election Law.” 

Today’s presentation will focus on Federal PAC formation, reporting, 
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FEC compliance, as well as Citizen United, Super PACs, and the 
current landscape.  Thirdly, we are going to focus on federal lobby 
disclosures and compliance.  And lastly, focus on congressional gift 
rules.  For purposes of today’s presentation, I will be doing the first and 
third and fourth portions of the program and Charles will be doing the 
second. 

Now, to move onto the content of our presentation: 

Federal PACs and FEC Disclosure 

As many of you, I’m sure, know, since you are on this call – you know 
what is a federal PAC, but I thought there was a few things to go over.  
Before discussing what is a Federal PAC?  I actually did a little history 
research today and the first PAC was actually created in 1944 by the 
Congress of Industrial Organizations – the CIO.  And it was set up to 
support Franklin Delano Roosevelt’s presidency campaign in 1944.  
PACs really became much more common after the Federal Campaign 
Act of 1971 and the Federal Campaign Act of 1974.  In terms of the 
question, what is a federal PAC, a federal PAC is an organization that 
pools donor contributions.  A PAC then either donates the contributions 
to candidates, political parties, or other PACs, or spends them 
independently.  At the federal level, an organization legally becomes a 
PAC when it receives or spends over $1,000 for the purpose of 
influencing a federal election.  Federal PACs must file a statement of 
organization with the Federal Election Commission and make activity 
reports which we will discuss later in the presentation.  What is pivotal to 
understand is it’s the FEC that regulates, you know, Federal Political 
campaign activity.  There is obviously state political campaign activity 
but that is regulated by the relative states.  This chart here on the right, 
and/or this picture, really gives a sense of why we have PACs.  What 
you want to do is you want to take all the donor contributions and 
ultimately funnel them into the federal PAC and then once that federal 
PAC receives or spends $1,000 you have to file and these are the 
difference sources of where federal PACs make contributions: 
candidates, political parties, other PACs, and independent spending.  

Moving on, the question, you know – we may have skipped ahead there 
– why create a PAC?  PACs streamline political giving, allowing your 
money to go further.  You know, prior to PACs, the contributions that 
were made were strictly by individuals, but PACs allow you to, you 
know, collectively take all of those individual contributions, collectively 
bring them together, and in turn make PAC contributions.  PACs 
continue in perpetuity unless terminated from election to election and 
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what you find obviously is that most all of the major corporations in 
America, major associations all have Political Action Committees so that 
they could, you know, protect and advocate their interests which are 
protected by the First Amendment.  PACs also allow relationship 
building with elected officials while allowing you to advance the political 
causes that you support.  Moving on. 

The types of PACs that we are going to discuss in this presentation are: 
connected PACs, non-connected PACs, and Super PACS.  Briefly, what 
a connected PAC is is the connected PAC is set up by an organization 
that it is connected to.  Whether it is a business, union, trade 
association.  For example, business I’ll just throw out you know 
Kellogg’s Food you know.  I don’t know if Kellogg’s has a PAC or not but 
most businesses of that type do have a PACs and they do it to it protect 
their interest.  You can – in those connected PACs you can only raise 
money from the restricted class and what the restricted class is are 
those owners of the entity or those executive branch individuals that you 
solicit money for.  I should say you can solicit the restricted class at any 
time.  You can actually for a connected PAC solicit the non-restricted 
class but you’re restricted to a limited number of times a year that you 
can make such solicitation.  In terms of non-connected PACS, a non-
connected PAC obviously self-evidently is not connected to a particular 
entity or corporation or association but it’s for people that may believe in 
a cause, have an ideological mission and then they group those 
individuals together.  And those non-connected PAC can actually accept 
funds from any individual, connected PAC or organization which is 
different than the connected PAC because with a connected PAC, you 
can only get contributions for those people who are in your connected 
organization.  Lastly on Super PACS which we will talk about in much 
more depth – Charles will.  Super PACs obviously can’t contribute 
directly to candidates or parties, they can raise unlimited funds from 
unlimited sources whether it be individuals, corporations, unions or 
other groups and obviously they can’t coordinate their messaging with 
the underlying campaign committee.  What we’re not covering today just 
because of a limitation of time is we’re not covering candidate 
committee.  We are not covering leadership PACs and state level PACs.  
Obviously candidate committees are those committees that you know 
are for like the member of Congress who he or she is trying to elect – 
it’s their committee itself.  A leadership PAC is actually a non-connected 
PAC but it’s a PAC that members of Congress set up so that they can 
help support their fellow colleagues. 

Moving on – here are two charts just to talk about the prevalence of 
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PACs.  You know the first one I think is an extremely good slide which 
talks about the dollar amount.  So for example in 2014 the amount of 
money raised by PACs was near 1.7 billion dollars.  The amount of 
money spent to candidates was nearing 500 million.  You may ask you 
know why the difference for that spread, well that spread difference is 
because of Super PACs because Super PACs can’t give directly to 
candidates but instead you know run independent expenditures.  You 
might ask why are the 2016 numbers a little bit lower at this point, we’re 
only part way through the election season and I know it may seem like 
the season election has been going on for a long time, which it has, but 
you know as the year progresses, you’ll see those numbers bump up 
and my guess is that you will – we will far surpass the 1.7 billion number 
of 2014 since 2016 is a presidential election.  On the second chart on 
the right, that just goes to the different kinds of PACs.  You know your 
cooperative corporate, corporations without labor stock, labor 
membership and trade PACs are all connected committees and your 
non-connected PAC is obviously non-connected. 

So moving on to kind of – the nuts and bolts which I think is very helpful 
for those of you who have federal PACs or those of you who want to 
have a federal PAC is once you meet that thousand dollar threshold that 
we mentioned earlier, the way you set up a federal PAC is within 
10 days of the PAC’s establishment, you have to file what is called a 
SEC Form 1.  And a SEC Form 1 you can pull off the SEC website at 
www.sec.gov.  You have to have the name, the physical address, the 
email address, treasurer, custodian of records which can also be the 
treasurer, and the bank.  One thing that I found out with respect to the 
bank is many banks – most banks may require you to have an employer 
identification number from the IRS so that with that being said, in many 
cases you have to get the EIN first, then you can actually open up the 
bank account.  Maybe you can have the bank identified first without 
opening up the bank account and you can put that as such but that EIN 
tends to trip up PACs so I think that’s important to note.  In terms of the 
treasurer duties, the treasurer is the individual – he or she is responsible 
for the PAC.  They’re legally responsible day to day if something goes 
wrong, they’re the individual who is held accountable.  They must file 
and sign the SEC reports.  They have to deposit the receipts and 
authorize the expenditure, monitor the contributions and keep record of 
receipts and disbursements.  Many PACs that I have worked with also 
have an assistant treasurer and that assistant treasurer can very much 
help you day to day with that in keep.  But I find that the biggest place 
for PACs to get in trouble is just the administerial duty of not being able 
to adequately monitor the receipts and the disclosures – or the receipts 
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and the disbursements.  One thing also that trips a lot of PACs up is 
sometimes you will – a PAC will cut a check and campaigns believe it or 
not, they may not cash your contribution for some time or in some cases 
they may neglect to cash it at all, so that’s ultimately you have to file 
your report. 

Moving on to the PAC receipt slide, obviously in terms of foreign 
nationals, corporations, unions, government contractors and foreign 
nationals cannot themselves contribute to federal candidates, so in 
those cases if you have a connected corporate PAC, the contributions 
that you have to seek and are required to seek are those individual 
checks that are written from those people who are in the corporation.  
Also the PAC cannot be a vehicle to make an impermissible contribution 
such as straw donors.  Where you see that come into play is if you’ve 
reached the individual contribution limit and then you tell your corporate 
PAC well I want to give – I’m giving you $5,000 for a quid pro quo that 
you’ve then in turned make that contribution to that candidate, that’s 
against federal law – effectively the PAC is serving as a straw donor.  In 
terms of individual limits, individual limits are $5,000 per calendar year 
as to what can be contributed to a PAC.  Contributions aggregating over 
200 must be reported to the SEC and no cash over a $100 aggregated 
per person per year.  It’s interesting this comes up quite frequently with 
the PAC in that some people may actually want to try to make a cash 
contribution so somebody cannot give you a $200 cash contribution to 
give to the PAC, your capped a $100 and that’s an aggregate amount 
over multiple cash contributions.  That’s definitely something to keep in 
mind.  Lastly on this slide, the bundled contributions.  Bundled 
contributions by a lobbyist or a lobbyist registered PAC must be 
reported by the recipient candidate or party committee.  The current 
threshold is 17,600.  So this in practice is this:  if you as an individual – 
let’s say you contact a bunch of your colleagues or friends and then 
have a series of contributions given to you for you to present to the 
member of Congress, that is bundling.  The honest is not on you to 
declare that contribution but instead the honest is on the recipient 
candidate committee or party committee.  Bear in mind I think it’s good 
to coordinate with the candidate committee to make sure that they in 
turn report you as a bundled contributor.  And this is just for those 
people who are lobbyist.  The reason that the Congress put that law in 
is they wanted to get a sense of when lobbyist make contributions, if 
those lobbyists in fact are also bundling contributions to candidates to 
show their influence. 

Moving on to the multi-candidate PAC.  Effectively you have two kinds 
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of PACs.  You have PACs that are effectively kind of more in their infant 
stage and you have PACs that are called mutli-candidates.  The one 
that are in their infant stage are called non-multi-candidate and when 
you’re a non-multi-candidate, your PAC making sure up to $2,700 per 
federal candidate per election unless it qualifies as a multi-candidate 
committee.  The idea behind the non-multi-candidate committee is you 
want a PAC to kind of get its ducks in a row and as it gets its ducks in a 
row, you want it to have a smaller contribution limit.  It also helps 
preserve the PAC because the common problem that I’ve seen in PACs 
is they to spend all their money initially and then they effectively run out 
of money because they don’t have the stream of contribution continuing.  
So once a PAC is multi-candidate it can get $5,000 per candidate per 
election.  So for example you can get – so you get $5,000 for the 
primary, $5,000 for the general – that also applies if you have a special 
election.  And in order for a PAC to qualify for a multi-candidate status, 
three categories must be met.  One, you have to receive contributions 
from at least 51 persons; two, you have to be registered for at least six 
month; and three, contribute to at least five federal candidates.  In terms 
of PAC disbursements, the federal PAC can give $5,000 per calendar 
year to any other political committee and $5,000 combined to a state, 
district or local party committee per calendar year; which is $10,000 if 
non-multi-candidate.  So in that case – so if you go pack the PAC, you 
can get $5,000 per year.  I’ll give you an example.  The homebuilders – 
the National Homebuilders have a federal PAC.  Also the National 
Realtors have a federal PAC.  So in that case they can do a $5,000 
contribution between each other.  What’s interesting here is $10,000 
can be given if the PAC is non-multi-candidate to a party committee.  So 
effectively this is the one place that I know of where it’s in a PAC’s 
interest to stay non-multi-candidate because then in turn you can give a 
higher amount to the party committee.  It would be interesting kind of 
you know what the political thinking was behind that by Congress.  
Ultimately my guess is they wanted more of these infant PACs to be 
able to give to political parties, initially giving to as many candidate 
committees.  When reporting disbursements, make sure you include a 
candidate name and office sought, name and address of the campaign 
committee, the election type and date and amount of the contribution.  
That election type is very important because on the election type, you 
have to make sure that you don’t exceed the contribution limits for the 
primary or general and it’s a common error – that’s a common error 
made that you over exceed the amount for the primary.  As we are 
going to discuss later, it’s pivotal that you understand when all the 
primaries and generals are.  Particularly in a presidential year like this, 
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the primaries as we know for all the states, tend to be scattered over a 
three/four month time period. 

Moving on, PAC disbursements.  In addition to contributing to federal 
candidates, a federal PAC is actually also allowed to contribute to state 
or local races, for example, governor.  This is actually a fairly common 
practice where you see federal PACs also making contributions on a 
state level but bear in mind state law applies to those contributions.  
State and local contribution limits would apply so you have to review 
those.  It is important to note that non-federal disbursements are 
reported to the SEC under a different schedule than the federal ones 
but do have to be disclosed on your federal report.  When making these 
non-federal disbursements, you have to research state and local law to 
make sure that not only do you know the contribution limits, if there are 
any contribution limits, but also you need to know about any reporting 
requirements.  The reason for this is many states allow corporate 
contributions and because of that you don’t want a state PAC giving to a 
federal because those state PACs which have corporate contributions, 
you don’t want that corporate money supporting federal candidates.  So 
that’s the reason for that restriction. 

Moving on to the PAC reporting to the SEC. PAC can choose to be 
either a monthly filer or a quarterly filer.  During election year, PAC 
quarterly filers automatically switch to semi-annual reporting and a 
committee must file – must be an electronic filer if it exceeds – it raises 
or spends more than $50,000.  It is important to note that the SEC has a 
program called SEC form file which is used for electronic filing 
purposes.  In terms of reporting dates, we have links here on the 
reporting dates just to kind of give you a flair of the reporting dates.  The 
next reporting date for quarterly filers is April 15, then July 15 for the 
second quarter and then October 15 after that.  I want to give particular 
attention to the pre-general and post-general reports which are touched 
on briefly here and are included on in the link.  For example in 2016 for 
a PAC, pre-general reports are trying to make sure that they capture 
those contributions that are made closer to an election.  So for example 
the pre-general timing sequence includes October 1 to October 19.  If a 
contribution by a PAC is made during that framework of time, you then 
have to do what is called a pre-general report and that pre-general 
report has to be submitted to the SEC by October 27th.  If your PAC 
doesn’t make any contributions between October 1st and October 19th, 
you in turn do not have to do a pre-general report but you do have to a 
post-general report and the post general report, whether you make any 
contributions or not, covers the time frame from October 20th to 
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November 28th and that filing has to be made by December 8th.  In turn 
you then have to do the year end filing which covers the period of time 
after the post-general report and before the year-end report is due.  I 
didn’t go – you can also be a monthly filer and those are included in the 
link.  If you are a monthly filer you in turn do not have to do the pre-
general reports because the SEC feels there’s enough of a frequency 
there.  Lastly that bullet talks about, and it tricks a lot of PACs up, is the 
pre-primary reporting requirements.  So you in turn have to make a pre-
primary reporting requirement if you make contributions during a 
window of time.  Well you then have to know in turn when the different 
primaries are.  At the start I alluded that I’m from Nebraska so I wanted 
to use Nebraska as the example.  So for Nebraska’s primary is May 10.  
If you make any contributions in Nebraska before April 20th for your 
federal PAC for federal candidates – so if you make any contribution 
between April 1 and April 20th, you in turn then have to do the pre-
primary report which is due by the 28th in Nebraska.  I encourage you to 
go on the SEC website and go to all of these different states primaries – 
presidential years are tough because you have all these different 
primaries.  It is important to note that according to the SEC, you also 
have to do pre-election – pre-primary reports for presidential 
contributions.  And where this gets tricky is some states sometimes your 
presidential primary might be different in a state than your congressional 
primary. 

So moving on.  We included a little question here as we conclude this 
portion of the presentation for some interactive.  A federal PAC’s 
treasurer may be the same person as its custodian of records.  True or 
false.  If you could – if you’d like to participate interactively, if you could 
check true or false, then we’ll give you a little time to make that 
submission and then we will let you know guys know the answer.  So if 
you could take a few moments now to submit that, that would be great. 

While we’re doing that, I also just wanted to thank everybody for 
participating today before we move on to the Super PAC portion of the 
presentation.  In terms of the results we are getting, right now 72% of 
you have said that the answer is true.  The PAC treasurer may be the 
same person as the custodian of records.  That is correct.  The SEC 
makes it easy in that regard to make sure that you don’t necessarily 
have to have numerous people that one individual who is the treasurer 
could be the treasurer and also could be the custodian of records. 

I now would like to move on to the next section which is entitled Citizens 
United Super PACs in the Current Landscape.  I’d like to turn it over to 
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my colleague Charles Fleischmann.  Go ahead Charles. 

Charles 
Fleischmann 

Alright well good afternoon and thanks everyone for spending a little bit 
of your lunch break with me to our presentation.  I hope it’s been 
exciting so far and I hope to keep it that way.  The topic I’m going to be 
covering is citizens united and several cases related to that, Super 
PACs and the current political giving landscape as you often hear about 
on TV during this presidential election.  The first time a lot of you 
probably heard about Super PACs was when Stephen Colbert on the 
Colbert report which no longer airs since he’s taken another job but he 
created a Super PAC known as Americans for a Better Tomorrow or 
politically known as the Colbert Super PAC.  Colbert used a real 
functioning Super PAC to show how these entities changed the 
campaign finance legal landscape.  So it was a sort of interactive 
experiment with a dose of created humor.  His Super PAC actually filed 
disclosures with the federal election commission and raised over a 
million dollars and engaged in advertising campaigns to show how a 
Super PAC does what they do.  And although you hear about them so 
much today in the media with various candidates having Super PACs 
and things like that, at the time they weren’t very well known.  It was still 
– they were still a relatively new thing.  So Colbert ultimately was 
awarded a Peabody award for public service on educating Americans 
on this important topic because it shows sort of the influence of money 
within the political system. 

Now Citizens United was decided around 2010 – beginning in 2010 by 
the Supreme Court and there were several following cases which sort of 
set the campaign finance legal landscape to where we see it today.  The 
supreme court basically said that both content and quantity based 
restrictions on independent expenditures are unconstitutional 
restrictions of free speech and must violate the first amendment.  
Therefore essentially if you’re an individual, a corporation, a union, you 
have a constitutional right under the first amendment to spend as much 
money as you want on advertising.  However, if expenditures are not 
independent – if they are coordinated with a candidate, although 
sometimes candidates do in fact push this and test the legal limit.  
These developments lead to the Super PAC which unlike traditional 
PACS, raise unlimited funds from individuals, corporations, unions, 
without any limit on donation size. 

Super PACs – because they can accept the corporate and union 
money, cannot make contributions to candidate committees or parties 
directly because of the corporate and union bar under that contribution.  
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So what Super PACs tend to do then is what’s known as an 
independent expenditure where an advertisement which is 
uncoordinated with any campaign or candidate and with appropriate 
disclosures, advocates for the election or defeat of a clearly identifiable 
candidate. 

Super PACS like the PACs that we just talked about, your garden 
variety PACS have to disclose to the SEC – which will be shown to the 
public and they may adhere like any other PAC to a monthly or quarterly 
reporting schedule and may have pre and post-election reports again on 
the same schedule that Kyle mentioned to you all a few minutes ago.  
Unlike traditional PACS however, there’s special independent 
expenditure reports which are reported on Form 5 made over a certain 
dollar threshold within a certain time period of an election.  These are 
known as 24 hour and 48 hour reports and must be made to the SEC 
for each and every independent expenditure which would trigger the 
need to file.  Traditionally the threshold there has been 20 days so if 
you’re further than 20 days out from an election and you hit over 
$10,000 worth of independent expenditures, then you have to file a 
report of that within 48 hours.  If you’re within 20 days of an election, the 
threshold drops to a $1,000 and you have to file within 24 hours. 

The next issue and you’ve heard a lot about them likely in the news 
recently are called single candidate Super PACs which is more or less a 
subset of Super PACs if you want to think of it that way.  Single 
candidate Super PACs focus on one candidate either advertising 
positively for that candidate or negatively toward that candidate’s 
opponents.  So far in the 2016 cycle which is only partially half the way 
there, there are 123 of these single candidate Super PACs which have 
already raised over 430 million and spent over 235 million in the election 
cycle.  This number exceeds the total for the last presidential election 
cycle already.  A prominent example of the single candidate Super 
PACs was the right to rise USA which supported Jeb Bush and raised 
over a hundred million dollars in this election cycle. 

Another use of Super PACS interacts with 501(c)(4) non-profit 
organization and also LLCs.  In other words, Super PACs aren’t existing 
in a vacuum, they exist in conjunction with other organizations.  And 
Stephen Colbert with his Super PAC, you can see the messy little chart 
on the right, did a good example of showing this and how it works.  
What often happens is a 501(c)(4) which does not have to disclose its 
donors publicly, would write a check to a Super PAC often for millions of 
dollars and the Super PAC only discloses the name of the 501(c)(4) on 
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the SEC report.  Stephen Colbert shared this technique when he 
established in Delaware a 501(c)(4) named anonymous shell 
corporation to anonymously donate large sums to its Super PAC. 

Recently and this was probably end of February, early March of this 
year the SEC declined to investigate whether a Super PAC donor – 
Super PAC donors were using limited liability corporations to hide their 
identities which would effectively allow this tactic to continue.  Basically 
what you would have is because a Super PAC can accept corporate 
money which would include a corporate LLC, people at least in theory 
were putting the money into the LLC, the LLC was then giving it to the 
Super PAC and the Super PAC was only disclosing the LLC.  And these 
entities would often pop up a few weeks or even just a couple of days 
before the contribution.  So it kind of ended in a lot of money going in 
really quickly and no one really knowing where it came from.  The SEC 
could not come to the decision to investigate this let along come to a 
decision on whether or not it was allowed.  So essentially you get in a 
position where while these donations may legally violate the federal 
down straw donors, the practice is something that at least is going to 
continue through this election cycle. 

And I believe that brings us to our next poll question which should be 
appearing right now and I’m going to turn it over to Kyle for that. 

Kyle Gilster Yeah before referencing the poll question, I think the big public policy 
issues that you’re seeing on Super PACs now are the issue of 
disclosure that Charles alluded to.  You have LLCs that are effectively 
being set up for the sole purpose of making contributions to Super 
PACs or you know you have non-profits 501(c)(4) that are being set up 
to make those contributions.  That is all permissible.  I do think as time 
goes on that’s one issue to watch in terms of that disclosure issue.  If 
you use a surrogate entity to then in turn make the contribution to the 
Super PAC, your identify is protected.  From a business perspective, 
you’re seeing businesses make contributions – you know large 
businesses into non-profits or into these other kind of surrogate LLCs to 
protect their identify because obviously they – they’re scared of any 
consumer repercussion for you know making such contributions for a 
certain Super PAC.  I do think that – my guess is Congress will wrestle 
– I know Congress has been wresting and Congress will probably 
continue to wrestle with this disclosure question.  As Charles 
referenced, we now have our next poll question and it looks like some of 
you have already answered it.  What is the maximum amount an 
individual can legally contribute to a Super PAC in a calendar year.  A, 
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2,700; B, there is no limit or C, 5,000.  We’ll give you a little bit more 
time to respond.  The answer is B, there is no limit.  It’s a little bit of a 
trick question, sorry about that.  There isn’t a limit because it is a Super 
PAC.  The 2,700 number that we referenced in the answer is actually 
the individual contribution limit and 5,000 dollars is the limit that a multi-
candidate PAC can give. 

So – well let me move on to the next portion of our presentation which is 
lobbying and ethics compliance.  I wanted to include this because what I 
find is you know PAC compliance and lobbying ethics compliance, albeit 
distinct, are also kind of part and parcel in that they’re highly related 
because many entities who have PACs also have federal lobbyists. 

So moving on to the lobby registration questions.  We’ll start specific 
and then we’ll kind of go broader on this.  So lobbying firms and lobby 
income is defined as greater than $3,000 in a quarter, have to file a 
lobby disclosure if they actually engage in – if they make any lobby 
contact and lobbying activities.  I do want to draw a distinction here 
between external lobbyists and internal lobbyists.  An external lobbyist 
doesn’t work for your company, they’re a third party entity and so their 
threshold in terms of income for filing for lobbying is a lower threshold 
which is just the $3,000.  As compared to the external threshold or the 
internal – so the external threshold is 3,000.  The internal threshold if 
you have an in-house lobbyist, that is if you lobby expenses are greater 
than 12,500, in turn the lobby registration requirement is triggered. 

Moving on, an individual becomes a lobbyist for a client by making more 
than one lobbying contact for the client and when lobbying activity are at 
least 20 percent of the individual’s time over a three month period.  So 
the way these work together – so for example let’s say you’re 
advocating on climate change up on the hill for an entity – business 
and/or not profit.  If you have just one lobby contact and the lobby 
contact would be a meeting with a member of Congress and/or their 
staff or it could be a phone call in which you’re trying to persuade – in 
which you’re trying to advocate for something.  Let say it can be for 
them to send a letter.  Let’s say for them to place a call to a regulator or 
to co-sponsor a bill.  It’s a low threshold and the second part of the 
threshold is, those lobbying activities have to be at least 20 percent of 
the individual’s time.  This provision was meant to protect candidly a lot 
of in-house general counsels with the idea that you might have some 
occasional lobby activity but 90 percent of your work is actually involved 
in day to day legal activities that don’t involve actual lobby contact.  So 
you have to meet both thresholds and if you don’t meet both thresholds 



© 2016 Husch Blackwell LLP. All Rights Reserved. Page 13 of 20  

SPEAKER TRANSCRIPTION 

and if you also don’t meet the expense threshold in bullet one, you don’t 
have to register as a lobbyist.  But if you do meet those thresholds, you 
must register within 45 days of either the date the individual is employed 
– retained to make more than one lobby contact and meets the 20 
percent threshold, or on the date an individual meeting, the 20 percent 
threshold makes a second lobbying contact.  My professional advice is if 
in doubt, file the lobby disclosure, that’s what they’re for.  You file it with 
the Secretary of Senate and/or – and the House’s clerk’s office.  There’s 
just one online way to file this but it goes then to both the House clerk 
and Secretary of the Senate. 

Moving on I want to talk about the LD2 – my slides jumped ahead – just 
a second here.  So on the LD2 each registrant must file a quarterly LD2 
report for each client no later than 20 days after the quarterly period 
starting on January, April, July or October.  And also the quarter in 
which it is filed.  Moving down, activity disclosures if any include a 
general issue code such as the tax on the specific issue, the body of 
lobby, the individual lobbyist and any foreign interest.  That foreign 
interest component is very pivotal because you can engage in lobbying 
for example if you would be like a US subsidiary of a foreign 
organization.  It needs to be controlled – the actual lobbying activities 
need to be controlled by the US entity but if there’s a foreign interest – 
so for example let’s say a Belgium company owns 15 percent interest in 
US company, it could be more, you have to in turn disclose that.  In 
terms of the main disclosures, the issues that come up is you have to 
put down what on the LD2 and the LD2 being the quarterly report, have 
to put down the income that you derive and you can either put less than 
5,000 or higher if it’s rounding to the nearest 10,000.  One thing to bear 
in mind is on many of these lobby retainers, it’s not all for lobbying 
activity.  There could be a PR element.  There could be a legal research 
element and you don’t have to disclose the income from that, you just 
need to disclose the income related to lobbying activity.  Bear in mind 
that legal research maybe does need to be included because it does in 
turn relate to actually the lobbying position if you’re doing background 
memo preparation materials. 

Lastly, we talked earlier about the internal lobbyists on the expenses for 
organization and that’s where you have to on a quarterly basis or if 
you’re a monthly filer – I guess for lobby disclosures it’s just quarterly – 
the SEC is the monthly.  You have to include your employee 
compensation, your office overhead, your vendor payments and any 
payments that you make in turn to outside firms. 
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Moving on to the LD203.  The LD203 was set up by the Honest Open 
Lobbying Government Act passed by Congress to try to target – they 
wanted to get a sense of what contributions are made by registered 
lobbyists.  Interestingly enough, all that information is in the SEC 
database but candidly the LD203 filings, which are subject to public 
review, help connect the dots.  And by helping connect the dots, you 
only have to do a LD203 if you are registered to lobby during the period 
of the report.  And as we talked about, it’s semi-annual for the two 
halves of the year.  And each lobbyist has to file an individual report.  In 
addition to that there is what is called the organizational report.  And the 
organizational report for example you would need to submit on the 
organizational report – let’s say the – if you are a lobbyist and the 
company you work for has a PAC, that would be the place on the 
organizational filing where you would list the PAC contributions. 

Lastly, and we’ll talk a little bit about the gift rules coming up, at the end 
of the 203, the filer also has to certify that they are familiar with the 
lobbying rules and gift rules and that he or she is not knowingly violated 
them.  And the rationale behind that is – and this is kind of where the 
Department of Justice comes in.  This is the place where you have to 
certify that you – violated any of these gift rules and if for example they 
– DOJ was aware that you had knowingly filed and you’d made this 
certification otherwise, you’d be subject to federal prosecution – maybe 
some persecution too. 

So moving on the next segway would be gift restrictions.  And I’m just 
very briefly going to cover this and then leave some time for question 
and answers.  On the gift restrictions, the Honest Open Lobbying 
Government Act made significant changes to this.  Candidly I worked on 
Capitol Hill as a counsel on a committee, prior to HOLGA  being 
enacted and at that point candidly it was a bit more of a wild west in that 
you know registered lobbyists come in, they got members of Congress 
to lunch, take them to dinner – do any number of things, give them 
smaller gifts.  You know back then interestingly enough here in 
Washington D.C. all the professional sports teams out there, the 
Wizards and the Capitals, um - the Nationals, the Redskins, all had a 
ticket um - where you get it for like $49.99 and the idea prior to HOLGA 
– this was prior keep in mind, was that as Congressional staff – um – ah 
-- lobbyists could buy that for you and you could go to a game being 
paid by the registered lobbyist.  That all changed by the Honest Open 
Lobbying Government Act and I’m going to walk you through those 
changes. 
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The general rule – members of Congress and their staff are prohibited 
from accepting anything of monetary value unless permitted by an 
exception and I encourage you to ah – to go on the House of Senate 
Ethics Committee website – they would actually list those exceptions.  
And I’d also um – one option that we do if you get into a gray area – I 
think it’s better to be safe and call the ethics committee and ask their 
counsel for their opinion.  Ah – they do ask for your name but they are 
very good at giving you honest and forthright opinion.  Um – in terms of 
the exceptions – gifts of a nominal value – um – gifts from relatives – 
gifts from other members or employees – ah – that being of – of 
Congress – anything paid for by the government; gifts based on 
personal friendship offered by – for a non-business purpose; over $250 
requires prior written permission from ethics; home state products of 
nominal value and commemorative items.  Just to give you an example 
on that home state product.  I was involved in an analysis on this.  
When you go into members of Congress office, inevitably you might see 
products or little kind of models of things that come from their district 
and if you can show that it’s a – a home state product that is allowable. 

Moving on into the gift restrictions – um – the nominal gifts have to be 
unsolicited.  And valued at less than $50 and you cannot aggregate to 
more than $100 per year; cannot be cash or cash equivalent and cannot 
be offered for the influence or where a reasonable person would 
conclude they were.  What’s very important to mind – to note is that $50 
limit will apply when an entity doesn’t have a registered lobbyist.  But 
let’s say for example um – we’ll say like Kansas City.  A member of 
Congress is going out to Kansas City, Missouri to meet with their 
member of Congress – um – and um – they’re getting a tour of a 
corporation – of a business.  That corporation doesn’t have a registered 
lobbyist they would be able to provide something of value less than $50 
to the member of Congress.  That’s where potentially – you know – 
something maybe like a lunch could come into play.  However, if that 
corporation has a registered lobbyist and that’s where that second bullet 
comes in – members of Congress and their staff cannot accept any gifts 
from lobbyists, organizations that employ lobbyists or agents of foreign 
principals.  So in that case it is – it is a prohibition on – on the gift so in 
that case – um – that corporation would not – who has a registered 
lobbyist would not be able to pay for a meal – um – for the member of 
Congress even when they’re touring their location. 

Um – before I go into the example – um – one additional thing which are 
not on your slides – um – is the issue of the gift rule as it relates to the 
reception exception and the widely attended event exception.  Those 
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are exceptions that you could cover events on the hill or even an event 
in the district.  For example, I mentioned the home builders earlier – let’s 
say the home builders are hosting an event – um – up in the Rayburn 
building up on Capitol Hill on the House side – they could do for 
example – you know -- a reception where members of Congress come 
and you can pay for um – for the reception food for that.  For example, a 
widely attended event would be another exception where a member of 
Congress is coming in their official capacity where you could also pay 
for food and drink. 

What I find is if your company is interested in doing a reception or a 
widely attended event, I would encourage you to contact counsel or to 
contact the House of Senate Ethics Committee and clear the invitation 
with them because it’s important on the invitation for the event to say 
that this is compliance with the reception exception or the widely 
attended event. 

Moving on to our last question – and we included that ‘cause both 
Charles and I are – are baseball fans – the example is this – on the gift 
rule – and ah – Joe a sportswriter has been friends with a Congressman 
since they were children.  Joe wants to give his friend a baseball signed 
by Babe Ruth thinking it will look great in the Congressman’s office.  
 Is this gift permissible?  We didn’t provide you guys an opportunity um 
– to answer this one online but just to walk you through it – obviously in 
terms of issue spotting the issue that immediately comes to mind is the 
friendship exception.  Clearly, Joe has been friends with the 
Congressman since they were children – the question is can you give 
him a signed baseball.  Well a signed baseball Babe Ruth – by Babe 
Ruth – ah – is going to have a high value.  As you may remember from 
our analysis on the gift rule – um – for things – even under the 
friendship exception for a non-business purpose.  So there’s not a 
business purpose involved in giving the Babe Ruth baseball – anything 
over $250 requires prior written permission from ethics committee.  So 
in this case – ah – the Congressman would need to seek that written – 
written permission from ethics.  Where this gets fascinating – um – 
candidly is – is wedding presents as well.  You get the many cases – 
you know – you work with folks on the hill – then you leave the hill – you 
may be registered to lobby and one of your good friends who you 
worked with on the hill in turn gets married.  Um – we also talked about 
you know the exception of gifts from other members of employees but 
just – for former staffers – they have to bear that all in mind even 
something as simple as wedding gifts in terms of whether or not they 
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need to disclose it. 

Well, we’re wrapping up here before we ask questions.  I wanted to 
point out a few helpful sources – um – such as OpenSecrets.org – it’s 
an amazing website typing in ah – you know – it’s almost like facebook 
for FEC stuff.  You could type in your name, find out your history of 
giving – if you’re a registered lobbyist – who you lobby for.  FEC.gov is 
also good – I don’t consider them quite as user friendly as OpenSecrets.  
Earlier I mentioned you know – the – the sites for the Clerk of the House 
and Secretary of the Senate – would encourage you to go to 
Lobbyingdisclosure.house.gov and Ethics.senate.gov and 
Ethics.house.gov for that information. 

I would like to encourage any questions that there may be as we 
discussed at the outset of the program.  There’s an online way to do 
questions and would encourage you now to submit any questions and 
bear in mind if we can’t respond to all the questions today, we’d be 
happy to ah – do any written followup to those questions. 

So now I’ll leave it open ah – for the submission of any questions – um 
– so please proceed and then after that we will um – wrap up with a 
script closing and may or may not get ya out of here a little early as well.  
So – go ahead with any questions.  [Pause]. 

Okay, I’m ah -- pulling into um – some questions now – um – yes, the 
first question is how many times per year as a national association may 
we request contributions say at a national board meeting, national trade 
show only to members by email.  This is where – and we briefly touched 
on it – the issue of the um – the restricted class.  The first thing you 
need to know is – who is the audience that you’re making contributions 
for – so if it – for example of your association – you have – you have 
member entities – the first thing you need to know and the FEC has a 
great F – FAQ on this – is you have to get permission to solicit them first 
-- solicit that as a member company – and the reason that’s important is 
– a member company can only authorize one ah – authorize its 
members to make contributions to one association per year – as a 
power to solicitation.  So for example, let’s say – you know – you got – 
you know a lot of companies are parts of multiple trade groups so in that 
case – you have the multiple trade groups.  If you do get the 
authorization for someone who can make the authorization then they’re 
your restricted class.  You can solicit them and this directly answers the 
question – you could solicit them at the national board.  You can solicit 
them at the trade show.  You can send them an email.  Really here it 
becomes kind of an issue of – you know – your tactics of when you 
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wear out your welcome.  The issue of the limitation of contact in turn 
applies to when you solicit those folks who are not in your restricted 
class and those would be people who are not your executives within 
your members of your association and/or your owners.  So this would 
be rank and file people who are not executive vice presidents.  Maybe it 
would be saleswomen, salesmen and in that case you are restricted and 
I’d be happy to followup with you um – then directly as to what exactly 
the number of times – I believe it’s two – but I need to confirm that – um 
– it’s a limited number of times you can then solicit um – your 
non-restricted class. 

Moving on to some additional questions – are charitable donations to 
honor a Congressman subject to the gift limits – um – we obviously are 
very leery here – I would encourage you to um – you know – reach out 
to House and Senate ethics committee on that – um – ah – some 
members of congress have foundations and you need to be very 
obviously leery about making – you just need to be careful – um – I’m 
happy to followup in writing on that question – um – just because – it’d 
be interesting ultimately on your charitable donations – who your 
charitable donations are going to.  Is it a foundation – is it – um – maybe 
a charity that the Congressman supports- American Cancer Society, 
etc. – um – and I’ll be happy to follow further on that. 

Um – we have a good number of questions here as I’m scrolling through 
– um – we were asked a question – is the individual $5,000 limit per 
PAC or for all PACs?  It would be for per PAC if I understand the 
question correctly.  What you would have in this case is – you as an 
individual could give $5,000 to the connected PAC that your corporation 
– that you know – where you work if your part – you know – bear in 
mind – the restrict – the restricted class analysis just applies to 
solicitation – whether your member of a restricted class or not – you can 
still give.  But the $5,000 individual limit per PAC um – you can give to 
that PAC – but let’s say you wanted to give to a non-connected PAC – 
let’s say on a wildlife issue that you’re passionate about – you could 
also give a $5,000 contribution that individual PAC.  So the bottom line 
is you can give to as many PACs as you chose to give – um – it’s really 
probably do you have the resources to give $5,000 to each of those. 

Um – a great question here – are PACs formed as state law entities like 
corporations or LLCs?  Is there an optimal form of organization? 

This is all dependent on state law and what I have found is many states 
do not require your PAC to file as a state entity in the state -- for 
example, as an LLC or corporation.  I have had an experience in a 
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couple states where in turn they do require you or encourage you to file 
as a corporation.  I’ve talked to many corporate lawyers on this and 
what’s been hard to comprehend is – you know the federal election 
commission is effectively a parallel agency that if you make the filing 
with the FEC – um – you know – one, that – you know – where the 
debate comes in is federal law trumps state law and there have been 
varying opinions on this – bottom line is – if a state requires you turn to 
register as an LLC you should but my experience is by and large – 
states do not require that – um – it doesn’t restrict you from doing it – 
but there’s typically not a requirement to do it. 

Um – moving on – um – we have a few other questions here – um – 
how do you handle disclosing the cost of food and beverage at a 
corporate PAC sponsored fundraiser for a federal candidate.  So – food 
and beverage – so let’s say – food and beverage – if you’re paying for it 
– it’s an in-kind contribution.  So for example – what I have found – let’s 
say you wanta give a candidate $5,000 for their primary election.  When 
you give that $5,000 for their primary election – let’s say food and 
drink’s gonna cost you $250 – at that food and drink – what you’re 
gonna do is you wanta make sure that you contribute $250 less than the 
actual ah – contributions limits to provide that in-kind contribution.  So 
the answer to your question – you do have to – it is disclosed as an 
in-kind contribution – you would have to disclose it on your FEC form as 
an in-kind contribution.  Charles then I know – you’re deeply 
experienced on reporting – anything in terms of how you report that 
in-kind contribution on your – on your FEC form? 

Charles 
Fleischmann 

Yeah absolutely – um – when you’re doing your FEC reporting of 
disbursements from the PAC – you can do what’s called a memo entry 
and basically that allows you to throw in a block of explanatory text and 
um – you could say – you know – in-kind contribution purchasing food at 
fundraiser – something along those lines – because with the FEC it’s 
generally always best maybe to be just very clear and upfront with ‘em 
and then they tend to not give you any issues. 

Kyle Gilster Um – thank you I’m sorry we couldn’t – and I wanta get this promptly in 
the an hour – sorry I couldn’t answer everyone’s questions but what we 
will do – even for the questions we did answer – um – we’ll be happy to 
provide email ah – responses in detail – um – and now I’d like to close 
the presentation – thank you for joining us for our program today.  We 
hope the information provided was helpful for you and your 
organization.  If you have not already, please click on the survey icon at 
the bottom of your screen to complete our short survey.  Your feedback 
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assists us in providing quality future programs.  As a reminder, this 
program is currently approved for Illinois, Iowa, Missouri, Nebraska, 
Tennessee and Texas continuing legal education credits.  Colorado 
credit is pending.  A recording of the website will be available tomorrow 
for watching and sharing.  Once available, a link to the recording will be 
emailed to you along with a Certificate of Attendance.  This concludes 
the webinar.  Thank you – we’re right at an hour.  I hope you have a 
great rest of the day.  Thank you. 

 


